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Norris, McLaughlin & Marcus 

A PROFESSIONAL CORPORATION 

721 Route 202-206 
P.O. Box 1018 
Somervllle, NJ 08876-1019 

(908) 722-0700 
Facsimile: (908) 722-0755 



TO: 

TELEFAX NUMBER: 
PHONE NUMBER: 
COMPANY/FIRM: 



FACSIMILE COVER SHEET 

\ Applications Division 
j 703-872-9306 
j 703-308-1202 

! U.S. Patent & Trademark Office 



RECEIVED 

CENTRAL FAX CENTER 

MAY 1 8 2004 




May 18, 2004 



FROM: ! Davy E. Zoneraich, Esq. 
Client/Matter Name: 



Client/Matter Number: 
MESSAGE: 



10291G-2US, U.S. Appln. No. 09/469,834 



Per your instructions!, enclosed is a copy of REVOCATION OF POWER 
OF ATTORNEY ANti) NEW APPT. OF ATTORNEY; STATEMENT 
UNDER 37 CFR 3.75(b) WITH ATTACHED COPY OF ASSIGNMENT 
AND RECORDATION COVER SHEET; POST CARD which was 
submitted on 10/31/63. Please enter this into the application. The 
Examiner on this case has advised that the file wrapper history does not 
reflect the filing of these documents. 

We are transmitting 30 i pages, including cover page(s). If the transmission is not 
complete, please call (908)1 722-0700 extension 254 and ask for Lori Goldman . 

The original of this transmittal document will be sent by: 
Ordinary Mail ; E-Mail 
Messenger Overnight Mail 

x This is the only form of delivery for this document to your department 



The information contained in this facsimile message is privileged and confidential information intended only 
for the use of the individual oft entity named above. if the reader of this message is not the intended 
recipient, you are hereby notified that any dissemination, distrtbutionor copying of this communication is 
strictly prohibited. if you have received this communication in error, please immediately notify us by 
telephone and return the original message to us atthe above address via the u.s. postal service. thank 

YOU. j 

i 



New York dfflce: 220 East 42nd Street, 30th Floor, Njw York, NY 10017 
Telephorm: (212) 8O8-O700 Facslrrlle: (212) 808-0844 
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T-141 P.02/6Z ^B87 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
REVOCATION OF POWER. OF ATTORNEY end 
NEW APPOINTMENT OS ATTORNEY 

Docket No.102916-2 

Namo ofAjiplicanfc HUGHES. Trevor 

Addiesa Q^AppEcaflfc Tacit Netwoifcs, 4041 MHadteyRd South Plmfield, NT 07080 
Title: NETWORKED COMPUTES. SYSTEMS 



Serial No., if Any: flg&f&ga 

Hied: DeoflttAcr22. 1939 



RECEIVED 

TRAL FAX CENTER 

AAY 1 8 2004 



TO T^S.CH 

Camtra8siaa^farPaXcats 
P.O. Box 1450 
! Akacandce VA 223 13-1450 

1 Honorable Sin 

thereby revoke the Power of Attorney given to: 

BuEoeMorriflLP 
Attention: WDfirau H- Muaay 
One Liberty Place 
165u Market Street 
Fhn«(U-|iIn t PA 19103-7396 

AadbcyrK. rat&tade. Keg. No. 33>43l 
Lciincr p. Bnwto, Rajj. N*. 15,155 
WSUmCGereteozaflg, Bag. No- Z7.SS2 
Bums & Zxnds Reg. No. 33,53 1 
Ku.a Briscoe, Kes. No. 33,141 
OatottHfldebnoid, its* No. 34,953 
Theodora GattKdj.Eeg.Nq- 42,597 
Howard aLw Keg. No, 48,104 
David iXKbnRegi No. 53,123 
AD of: 

Nora, Mrf mtujTilin & Moras 
220 Ban 42 1 * Stteet, 30* Floor 
New Yen*, NY 10017 

Dated; '10/29/03 



INERTOH PATENTg 



WaHJ»R KdbdnBon, Rog. No. 27,224 
Davy E Zoprnrioh, Reg. No, 37,267 
Mark A Montana, Reg. No. 44,948 



All of: 

Nazrfa, Mcffliighlfn AMarcua 
72lRoute2024( ' 
Bdd^twatsr, NT 088137 



By:,. 




Trevor Hm 

Atrtiwrizdrr^ores eotative of AssiEaea 

Tacit Networks, Inc. 
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PTO/SB/B6 (08-03) 

^ v. AomfiWfor g?e through 07/31 I20Q9. OMB 0551^0031 

Patent and TiXsRWuSfa 
Reduction Act of 1995. no persona aw required to respond to a coUecflon of information unless it displays a vel.d OM8 control number. 



Under tfra Paperwork 

STATEMENT UNDER 37 CFR 3.73(b) 



Applicant/Patent Owner: Tacit Networks lac 



Application No./Patent No.: 09/469,834 _ Filed/Issue Date: December 22, 1 99 9 

Entitled; Networked Computer System 



Tacit Networks, Inc. , a Corporation 



{Nemq ef Assignee) (Tyf* of AMlgnw. eg, corporation, parbiatfiNp. university. Bdwnmemaooncy. rtt) 

states that it is: 

1. [7] tho assignee of the entire right, title, and interest; or 

2. Fl an assignee of less than the entire right, title and interest. 
— The extent (by, percentage) of its ownership interest is 



% 



in the patent application/patent identified above by virtue of either; 

A. [ J An assignment from the inventory) of the patent applfcattort/pateM identified above. The assignment was recorded in the United 

States Patent ami Trademark Office at Reel .Frame , or for. which a copy thereof is attached. 

OR 

B. [A A chain of title from the Inventory, of the patent applicatiorVpatont identified above, to the current assignee as shown below: 

1, From: Trevor ITinjhw To: TflCitlllt i SYfrtwn^Inc. 

The document was recorded En tho United States Patent and Trademark Office at 

Reel 010510 . Frame 0081 . or far which a copy thereof is attached. 

2. From: J T«iti« System Jnc. To: T i ritNciWfch Tnc 

The document was recorded in the United States Patent and Trademark Office at 

Reel iintqwiwn . Frame iinimnwn . or for which a copy thereof is attached. 



3. From: ^ — To: 



The document was recorded in the United States Patent and Trademark Office at 
Keel Frame _ _ , or far which a copy thereof is attached. 

[ ] Additional documents in die chain of title are listed on a supplemental sheet 

[J] Copies of assignments or other documents In the chain of title are attached. 

(NOTE ; a separate copy the original assignment document or a true copy of the original document) must be submitted to 

Assignment Division In accordance with 37 CFR Part 3 f if the assignment is to be recorded In the records Of the USPTO. See 

MPEP 

The undersigned (whose title Is supplied below) is authorized to act on tehatf of the assignee. 

10/31/03 _ Davy E. Zoneralch ( 

Date Typed or printed name 



908-722-0700 



Telephone number 

Att rney for Assignee 




Title 



hla collection of information ie required by 37 CFR 3.73(b). The information is required to obtain or retain a benefit by the public which is to Rid (and by tho USPTO to process) 
en application. Confidentiality Is governed by 3S U.S.C. 122 end 37 CFR 1.14. This collection is estimated to late 12 minutes to complete, Including gathering, preparina and 
Submitting tho completed application form to the USPTO, Time will vary depending upon the Individual case. Any comments oft the amount Of timo you require to complete this 
form and/or auggationa for reducing this burden, should be tent to tho Chief Information Officer, U.S. Patent and TrademRik Office. U.S. Department of Commerce, P.O. Bo* 
1460, Alexandria, VA 22313-1450. DO NOT SEND FEES OR COMPLETE D FORMS TO THIS ADDRESS. SEND TOi Commissioner for Patents, P.O. Box 1450, 
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PATENTS ONLY 



U.S. DEPARTMENT OF COMMERCE. \ 
Patent and Trademark Office v 



Tab settings + T T ▼ y Z — 

To the Honorable Director of the United States Patent and Trademark Office: Pleas record the attached original documents or copy thereof, 
1 . Name f conveying party(ies): 2. Name and address of receiving partyfles): 



Tacitus Systems, Int. 



Additional namas(s) of conveying party(tes) Q Yes IS No 

3, Nature of conveyance: 

□ Assignment 

□ Security Agreement 

Q Other 

Execution Date: November 4, 2002 



0 Merger 

□ Change of Name 



2. Name and address of receiving party(ies): 
Name: Tacit Networks, Inc- 
Address: 404 1M Hadlqy Road 



City: South Plainficld 



Country: U-S-A- 



. StateVProv.: NJ, 
ZIP: Q70S0 



Additional name($) & addressees) 



□ Yes 0 No 



4. Application number(s) or patentnumbers(s): 

If this document is being filed together with a new application, the execution date of the application is: 

B. Patent No.<s) 



Patent Application No. 



09/469,834 



Filing date 



12/22/99 



Additional numbers 



□ Ye$ E) No 



5. Name and address of party to whom correspondence 
concerning document should be mailed: 

Name: Davy E. Zoneraich 

Registration No. 37,267 



Address: P.O. Box 1018 



6. Total number of applications and patents involved: 



7. Total fee (37 CFR 3.41 ): $ 40 .00 



IS Enclosed - Any excess or insufficiency should be 
credited or debited to deposit account 

.□ Authorized to be charged to deposit account 



City: Somerville 



Country: U«S«A. 



State/Prov.: N£_ 
ZIP: 08376 



8. Deposit account number: 
14-1263 



(Attach duplicate copy of (his page if paying by deposit account) 



DO NOT USE THIS SPACE 



9. Statement and signature. 

To th best of my knowledge and belief, the foregoing information is true and correct and any attached copy is & true copy 
of the origins! document ^ > *~ v 



Jjgyy K* Zoneraich 



Name of Person Signing 



Total number of pagee ii 




October 31, 2003 



Signature 
Sr sheet, attachments, and 



Date 



Miilf documents to be recorded with rcqUrod covar shwt Information toi 
Mail Stop Assignment Recordation Services 

nJrtVtfAi* rtf ttv> I Initarl statin Pafe>n» swvl Trarfamarif ntKno 
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AGREEMENT AND PLAN OF MERGER 

by and among 

TACIT NETWORKS, INC., 

TACITUS SYSTEMS, INC., 

IRIC S.COHEN, 

ERIC D. ALPERT, 

TIMOTHY WILLIAMS 
and 

RICHARD TREVOR HUGHES . 



November 4, 2002 



«383IMvS 
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AGREEMENT AND PLAN OF MERGER 
THIS AGREEMENT AND PLAN OF MERGER (this "Aj ^ement ") is made as of 




^S^mSings provided in Section 7.1 hereof and elsewhere in this Agreement. 



WITNESSETH: 



WHEREAS, the respective Boards of Directors of Acquiror and Acquires have «PP«>yed 
thfc Agr*em*u7the merger of Acquire* into Acquiror (the "Merger*) upon the terms ^ subjea 
r&TcSSons set fibrin in this Agreement and the other transacts «^P^ ^ « 
aoordance with the provision* of the Delaware General Corporation Law (the DGCL 0 and the 
New Jersey Business Corporation Act (the "NJBCA"); and 

WHEREAS, Acquiror. Acquire* and the Stockholders desire to make certain 
representations, warranties, covenants and agreements in connection with the Merger; and 

WHEREAS, Acquiror, Acquiree and the Stockholders intend that the Mergei qualify as 
s reorganization within Ae meaning of Section 368(a) of the Internal Revenue Code of 1986, as 
amended (the "Code"). 

NOW THEREFORE, in consideration of the foregoing and the mutual covenants and 
agreements contained herein, and for other good and valuable consideration, , the receipt and 
fufficiency of which are hereby acknowledged, intending to be legally bound, the parties hereby 

agree as follows: „ . 

^ ARTICLE 1 

THE MERGER 

I 1 The Merger . Upon the terms and subject to the conditions set forth in this 
Agreement, and in accordance with the provisions of the DGCL and the NJBCA, Acquiree shall 
be merged with and into Acquiror at the Eflfective Time (as defined in Section 1 .3). Following 
the Effective Time, the separate corporate existence of Acquiree shall cease and Acquiror shall 
continue as the surviving corporation (the "Surviving Corporation'^ and shall succeed to and 
assume all of the rights and obligations of Acquiree in accordance with the DGCL and the 
NJBCA. 

1 .2 Closing . The closing of the Merger will take place at 10:00 a.m. on a date to be 
specified by Acquiror (the "Closing Date"), at the offices of Sills, Cummis, Radin, Tischman, 
Epstein & Gross, PA., One Riverfront Plaza, Newark, New Jersey 07102, unless another date, 
time or place is agreed to in writing by the parties hereto. 
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\ 3 Effective Time . Subject to the provisions of this Agreement, as soon as 
nrnrricable on or after the Closing Date, the parties shall file certificates of merger or other 
Striate document* (in any such case, the "Certificates of Merger") executed in accordance 
wHhT "levant provisions of the DGCL and the NJBC A and shall rr^ke all other fihngs or 
re«XS r«I«ited under the DGCL or the NJBCA. The Merger shall become effecUve ,at such 
^Tle Stificates of Merger are filed with the Delaware Secretary of State and the New 
wrSary of^Ste or atfuch other time as Acquiror and Acquire* shall agree should be 

Merger becomes effective being hereinafter referred to as the "Effective Time' ). 

I A F .fferta of the Merger. The Merger shall have the effects set forth in Section 259 
of the DGCL and Section 14A: 10-7 of the NJBCA 

1.5 Certificate of Incorpora tion and Bv-Lawa. 

(a) The Certificate of Incorporation of Acquiror, as in effect immediately 
prior to the Effective Time, shall be the certificate of incorporation of the Surviving Corporation 
until thereafter changed or amended as provided therein or by applicable law. 

(b) The By-laws of Acquiror, as in effect immediately prior to the Effective 
Time, shall be the By-laws of the Surviving Corporation until thereafter changed or amended as 
provided therein or by applicable law. 

L6 Directors . The directors of Acquiror immediately prior to the Effective Time 
ihali be the directors of the Surviving Corporation, until the earlier of their resignation or 
removal or until their respective successors are duly elected and qualified, as the case may be. 

1 .7 Officers. The officers of Acquiror irrimediately prior to the Effective Time shall 
be the officers of the Surviving Corporation, until the earlier of their resignation or removal or 
until their respective successors are duly elected and qualified, as the case may be. 

l .g ttffec j on Capital Stock . Subject to the terms and conditions of this Agreement 
and the Certificate of Merger, as of the Effective Time, by virtue of the Merger and without any 
action on the pan of Acquiror, Acquiree or the holders of any securities of Acquiror or Acquiree: 

(a) Each issued and outstanding share of common stock, par value S0.001 per 
share, of Acquiree (each an "Acquiree Share" and collectively, the "Acquiree Shares") shall be 
converted into one fully paid and nonassessable share of common stock, par value $0.00 1 per 
share, of Acquiror ("each an "Acquiror Share" and collectively, the "Acquiror Shares") (the 
"Merger Consideration"). As of the Effective Time, all such Acquiree Shares shall no longer be 
outstanding and shall automatically be canceled and retired and each holder of a certificate 
representing any such Acquiree Shares shall cease to have any rights with respect thereto, except 
the right to receive Acquiror Shares to be issued in consideration therefor upon surrender of such 
certificate in accordance with Section 1 .9. 

(b) The Acquire* 2000 Equity Incentive Plan (the "Acquiree Stock Option 
Plan' 1 ) and each option granted thereunder to acquire Acquiree Shares (each, an "Acquiree 
Option") and outstanding immediately prior to the Effective Time shall be assumed by Acquiror 

-2- 
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u accordance wiih Section 4. 1 and thereafter each such Acquire Option shall constitute the 
right to receive an option to purchase a number of Acquiror Shares equal to the number of 
Acquire Shares for which such Acquiree Option was exercisable immediately prior to the 
Effective Time. 

(c) Each Acquiror Share that is owned by Acquiree shall automatically be 
cancelled and retired and shall cease to exist, and no consideration shall be delivered in exchange 
inercfbr, 

IS Etchangc Procedures. Promptly after the Effective Time, the Surviving 
Corporation shall communicate to each holder of record of a certificate or certificates that 
immediately prior to the Effective Time represented Acquiree Shares (the "Certificates") 
instructions for effecting the sunender of the Certificates in exchange for the Merger 
Consideration. Upon surrender of a Certificate for cancellation to Acquiror or to such agent or 
Pgents as may be appointed by Acquiror, together with such letter of transmittal^ duly executed, 

nd such other documents as may reasonably be required by Acquiror, the holder of such 
Certificate shall be entitled to receive in exchange therefor a certificate representing the number 

if shares of Acquiror Common Stock into which the Acquiree Shares represented by the 
surrendered Certificate or Certificates were converted by virtue of the Merger, and the Certificate 
irO surrendered shall forthwith be cancelled. Until surrendered as contemplated by this Section 
\ ,9, each Certificate shall be deemed at any time after the Effective Time to represent only the 
right to receive, upon surrender in accordance with the procedures set forth in this Section L9, 
Acquiror Shares. 

1.10 Dividends; Distributions. No dividends or distributions that are declared on the 
Acquiror Shares will be paid to persons entitled to receive certificates representing Acquiror 
Shares until such persons surrender their Certificates, Upon such surrender, there shall be paid 
to the person in whose name the certificates representing such Acquiror Shares shall be issued, 
any dividends or distributions with respect to such Acquiror Shares which have a record date on 
r r after the Effective Time and shall have become payable between the Effective Time and the 
time of such surrender. In no event shall the person entitled to receive such dividends or 
distributions be entitled to receive Interest on such distributions or dividends* 

1.11 No Further Ownership Rlffhte In Acquiree Shares , All Acquiror Shares issued 
upon the surrender for exchange of Acquiree Shares in accordance with the terms hereof shall be 

teemed to have been issued in full satisfaction of all rights pertaining to such Acquiree Shares. 

mbiect however, to Acquiror's obligation to pay any dividends or make any other distributions 
with a record date prior to the Effective Time which may have been declared or made by 
Acquiree on such Acquiree Shares in accordance with the terms of this Agreement or prior to the 
date of this Agreement and which remain unpaid at the Effective Time, 

LI 2 Closing of the Acquiree Transfer Books, At the Effective Time, the stock 
transfer books of Acquiree shall be closed and no transfer of Acquiree Shares shall thereafter be 
made. I£ after the Effective Time, Certificates are presented to Acquiror, they shall be cancelled 
and exchanged as provided in this Article I. 



-3- 
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1.13 No Liability . Neither Acquiror nor Acquires shall be liable to any person in 
respect of any Acquiror Shares (or dividends or distributions with respect thereto) delivered to a 
public official pursuant to any abandoned property, escheat or similar law. 

1 44 Lost Certificates . If any Certificate shall have been lost, stolen or destroyed, 
upon the making of an affidavit of that fact by the person claiming such Certificate to be lost, 
stolen or destroyed add, if required by Acquiror, the posting by such person of a bond in such 
reasonable amount as Acquiror may direct as indemnity against any claim that may be made 
against it with respect to such Certificate, Acquiror will issue in exchange for such lost, stolen or 
destroyed Certificate the Acquiror Shares and unpaid dividends and distributions on the Acquiror 
Shares deliverable in respect thereof; pursuant to this Agreement 

1,15 Further Assurances. Each of Acquiror and Acquiree will take all such 
reasonable and lawful action as may be necessary or appropriate in order to effectuate the 
Merger in accordance with this Agreement as promptly as possible. If, at any time after the 
Effective Time, the Surviving Corporation shall consider or be advised that any deeds, bills of 
sale, assignments, assurances or any other actions of things are necessary or desirable to vest, 
perfect or confirm of record or otherwise in the Surviving Corporation its right, title or interest 
in, to or undsr any of the rights, properties or assets of Acquiree acquired or to be acquired by 
the Surviving Corporation as a result or in connection with, the Merger or otherwise to carry 
out this Agreement, the officers of the Surviving Corporation shall be authorized to execute and 
deliver, in the name and on behalf of Acquiree, all such deeds, bills of sale, assignments and 
assurances and to take and do, in such names and on such behalf, all such other actions and 
dungs as may be reasonably necessary or desirable to vest, perfect or confirm any and all right, 
title and interest in, to and under such rights, properties or assets in the Surviving Corporation or 
otherwise to carry out the purposes of this Agreement, 



ARTICLE II 



REPRESENTATIONS AND WARRANTIES OF ACQUIREE AND THE 

STOCKHOLDERS 



Except as set forth in the Schedules and Exhibits hereto, Acquiree and, subject to the limitations 
set forth in Section 6-4 below, the Stockholders hereby severally and not jointly represent and 
warrant to Acquiror that: 



2. 1 Title to Assets. Except as set forth on Schedule 2.1, Acquiree has good, valid 
and marketable title to its properties and assets, free and clear of all mortgages, liens, loans, 
charges and encumbrances. With respect to the property and assets leased by Acquiree, 
Acquiree is in substantial compliance with such leases, such leases are valid and enforceable and 
are in full force and effect, and, except as set forth on Schedule 2.1 , Acquiree holds a valid 
leasehold interest free of any liens, claims or encumbrances* 
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PAGE 13/30 ' RCVD AT 5/1 8/2004 2:07:00 PM [Eastern Daylight Time] " SVR:USPTO-EFXRF-1/0 * DNIS:8729306 " CS1D:9082524108 * DURATION (mm-ss):1040 



05/18/2004 13:88 9082524108 JNJACOBSON PAGE 14 



2.2 Capitalization: Subsidiaries. 

(a) The authorized capital stock of Acquiree consists f 70,000,000 Acquiree 
Shares and 30,000,000 shares of preferred stock, par value $0,001 per share ("Acquire Preferred 
S*ock"). As of the date hereof; 23,586,770 Acquiree Shares are issued and outstanding and no 
shares of. Acquiree Preferred Stock are issued and outstanding. As of the date hereof 50,960,000 
Acquiree Shares are reserved for issuance pursuant Co the Acquiree Stock Option Plan, Except 
as set forth on Schedule 2.2 hereto, the issued and outstanding Acquiree Shares have been duly 
authorized and validly issued and are folly paid, nonassessable and fiee of starutory preemptive 
rights and contractual stockholder preemptive rights, with no personal liability attaching to the 
ownership thereof; and have been issued in compliance with applicable securities laws. Except 
as set forth on Schedule 2.2 hereto, Acquiree does not have and is not bound by any outstanding 
subscriptions, options, voting trusts, convertible securities, warrants, calls, commitments or 
agreements of any character or kind calling for the purchase, issuance or grant of any additional 
shares of its capital stock or restricting the transfer of its capital stock, 

(b) Acquiree does not currently own or control, directly or indirectly, any 
interest in any other corporation, partnership, limited liability company, association or other 
business entity, nor is Acquiree a participant in any joint venture, partnership or similar . 
arrangement- 

2.3 Organisation Acquiree is a corporation duly organized, validly existing and in 
guod standing under the laws of the State of New Jersey. Acquiree has the requisite power and 
authority to own the assets owned by it and to carry on the business of Acquiree as now being 
conducted, Acquiree has heretofore delivered to Acquiror true and complete copies of the 
certificate of incorporation, bylaws and stock record book of Acquiree, in each case, as amended 
or required to be updated through the date of this Agreement, 

2.4 Authority . Acquiree has all corporate and other power and authority and each 
Stockholder has the legal capacity to execute this Agreement and any other agreements to be 
entered into by Acquiree and the Stockholders pursuant hereto and to consummate the 
transactions contemplated hereby and thereby. The execution and delivery by Acquiree of this 
Agreement and the Ancillary Documents to which it is a party and the consummation of the 
transactions contemplated hereby and thereby have been duly authorized by all necessary 
corporate action, or, in the case of such Ancillary Documents, will be authorized by all necessary 
c jrpoxate action prior to the Effective Time. This Agreement has been duly executed and 
delivered by Acquiree and each Stockholder and constitutes, and each Ancillary Document to be 
entered into by Acquiree and the Stockholders will be duly executed and delivered at or prior to 
the Effective Time and when so executed and delivered will constitute, their legal, valid and 
binding obligation enforceable against each of them in accordance with its terms except as 
enforcement may be limited by bankruptcy, insolvency or other similar laws affecting ihe 
enforcement of creditors* rights generally and except that the availability of equitable remedies, 
including specific performance, is subject to the discretion of the court before which any 
proceeding therefor may be brought Except as set forth on Schedule 2A the execution and 
delivery of this Agreement do not, and the consummation of the transactions contemplated 
hereby and the compliance with the farms hereof will not (1) violate any law, judgment, order, 
decree, statute, ordinance, rule and regulation applicable to Acquiree or either Stockholder, 
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(ii) conflict with any provision of Acquiree's certificate of incorporation or by-laws, (iii) conflict 
with any material contract to which Acquires or either Stockholder is a party or by which it or 
any f its/his property is bound or (iv) require any material consent, approval, order or 
authorization of, or the registration, declaration or filing with, (A) any O vernment Authority or 
(B) any individual, corporation, partnership Joint venture, trust, business association or other 
entity or Person. 

2.5 Financial Statements. Schedule 2.5 sets forth the unaudited balance sheets and 
statements of cash flows and profit and loss of Acquiree for the ten (10) month period ended 
October 29, 2002 (the financial Statements"). Except as set forth on Schedule 2.5, the 
Financial Statements are correct in all material respects and present fairly die financial condition 
of Acquiree as of the date and for the period therein indicated. 

2.6 Compliance with Applicable Laws . 

(a) Except as set forth on Schedule 2.6(a): (i) Acquiree has complied in all 
material respects with all laws, regulations, rules and orders of all Governmental Authorities 
applicable to it (other than environmental and occupational safety and health laws covered in 
Section 2.6(b)), except where the failure to so comply will not nor reasonably be expected to 
have a material adverse effect on the business, or financial condition of Acquiree; (H) Acquiree 
has not received any written notice of any asserted violation of any such laws, regulations, rules 
or orders; and (Hi) Acquiree has not received any written notice that any investigation or review 
by any Government Authority with respect to Acquiree is pending or that any such investigation 
or review is contemplated. 

(b) To Acquiree's knowledge, Acquiree is not in violation of any statute, Jaw 
cr regulation applicable to them relating to the environment or occupational health and safety 
(collectively, die "Environmental Laws"), and to its knowledge, no material expenditures are or 
will be required in order to comply with any such existing statute, law or regulation. No 
Hazardous Materials (as defined below) are used or have been used, stored, or disposed of by 
Acquiree or, to its knowledge, by any other person or entity on any property owned, leased or 
used by Acquiree. For the purposes of the preceding sentence, "Hazardous Materials" shall 
mean (a) materials which are listed or otherwise defined as "hazardous" or "toxic" under any 
applicable local, state, federal and/or foreign laws and regulations that govern the existence 
and/ot remedy of contamination on property, the protection of the environment fiom 
contamination, the control of hazardous wastes, or other activities involving hazardous 
substances, including building materials or (b) any petroleum products or nuclear materials. 

2.7 PtfRtttiopf Decrees, Schedule 2.7 sets forth a list of certain lawsuits, claims 
«cuons and proceedings. Except as set forth in Schedule 2.7, there is no suit, action or 
proceeding pending, against or affecting Acquiree or the transactions contemplated hereby To 
uie best knowledge of Acquiree and the Stockholders (after due inquiry reasonable under the 
circumstances) there is no suit, action, or proceeding threatened against Acquiree or the 

SZ? ^SS m ?* lo J Aoqu ? B0 or **■ A***"* ** is reasonably likely to be adversely 
aetermined and that if adverse y determined would have a material Jverse effect onto business 
or *»oid I condition of Acquiree or the Stockholders or the ability of Acquiree 
the upturns contemplated hereby. Acquiree is not in default under any material jSST 
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o<der, tnjuncti n. rule, r decree of any Government Authority or arbitrator relating to Acquires 
or any of its assets. 

2.8 Acquire Stockholders are Accredited Investors. Each Person who holds 
Acquiree Shares is an "accredited investor 11 as defined in Regulation D promulgated under the 
& purities Act of 1933, as amended (an "Accredited Investor"), Each such holder of Acquiree 
Shares is an investor in securities of companies in the development stage and has acknowledged 
U( writing to Acquiree that it/he/she is able to fend for it/he/herself, can bear the economic risk of 
its/his/her investment (including a total loss of such investment) and has such knowledge and 
experience in financial or business matters that it/he/she is capable of evaluating the merits and 
risks of the investment in the Acquiror Shares. 

2.9 Proprietary Rights. 

(a) Acquiree owns, has licensed or otherwise possesses all patents, copyrights, 
trademarks, trade names, domain names, trade secrets, including computer software programs 
aad other proprietary data and other intellectual property rights necessary w conduct its business 
as currently conducted (the "Proprietary Information"), without any infringement of any 
intellectual property or other rights of others. 

(b) Acquiree lias taken all reasonably appropriate security measures to protect 
the secrecy, confidentiality and value of all trade secrets, know-how, inventions, designs, 
processes and technical data required to conduct its business. All technical information 
developed by and belonging to Acquiree and material to its business that has not been patented 
has been maintained confidential Except as set forth on Schedule 2.9(b) and for agreements 
with its own employees or consultants, there are no outstanding options, licenses or other similar 
agreements relating to the Proprietary Information, nor is Acquiree bound by or a party to any 
options, licenses or agreements of any kind with respect to the patents, trademarks, service 
marks > trade names, copyrights, trade secrets, licenses, information, proprietary rights and 
processes of any other person or entity. Except as set forth on Schedule 2.9(b), Acquiree has not 
received any communications alleging that it has violated any of the patents, trademarks, service 
narks, trade names, domain names, copyrights or trade secrets or other proprietary rights of any 
other person or entity. Acquiree is not aware of any violation by a third party of any of its 
patents, licenses, trademarks, trade names, domain names, service marks, copyrights, trade 
secrets or other proprietary rights. Acquiree has the right to use the Proprietary Information, 
except that the possibility exists that other persons may have independently developed trade 
secrets or technical information similar or identical to those of or acquired by Acquiree ( although 
Acquiree has no such knowledge), 4 1 ^ 

(c) Acquiree is not aware that any of its employees is obligated under any 
contract (mcludmg licenses, covenants or commitments of any nature) or other agreement or is 
subject to any judgment, decree or order of any court or administrative agency that conflicts with 
Acquiree a business as currently conducted. To Acquires knowledge, after due inquiry 

l m rT €l 7™?^ neither *» ««*w nor delivery of this Agreement nor ihe 
carrying on of Acquirers business as currently conducted by the employees of Acquiree will 

^^t*? ^ * a breach ° f *• terms ' or provisions of, or constitute a default 

under, any matend comnwt, covenant or instrument under which any of such employees is now 
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obligated. To Acquirers knowledge, after due inquiry reasonable under the circumstances, none 
of Acquirers officers or key employees, in such key employee or officer's capacity as an 
employee or officer f Acquiree, has improperly used or is making improper use of any 
confidential mfonnati n or trade secrets of others, including those of any former mptoyer of 
such officer or key employee. 

2.10 Development and Marketing Rights , Acquiree has not granted any rights to 
ocvelop, produce, assemble, license, distribute, market, or sell its products to any other person, 
f ad Acquiree is not bound by any agreement that affects, Acquirers exclusive right to develop, 
produce, assemble, license, distribute, market, or sell their products, 

2.11 Governmental Consents , No consent, approval, order or authorization of, or 
registration, qualification, designation, declaration or filing with, any federal, state or local 
governmental authority on the part of Acquiree is required in connection with the consummation 
of the transactions contemplated by this Agreement or in connection with the performance by 
Acquiree of any of its obligations hereunder. . 

2. 1 2 Absence of Certain Changea or Events . Schedule 2. 1 2 contains a true, correct 
and complete list and description of all of the contractual obligations to which Acquiree is a 
party or by which it is bound that involve Q) obligations (contingent or otherwise) of, dt 
payments to, Acquiree in an amount exceeding SI 0,000 during any calendar year period; (ii) the 
license of any patent, copyright, trade secret or any other proprietary right material to Acquiree's 
business, to or from Acquiree; (iii) provisions materially restricting the development, 
manufacture or distribution of Acquirce's products- or services, (iv) any obligation material to the 
business of Acquiree thai cannot be terminated, without interest or other penalty, upon thirty (30) 
days' notice; or (v) any other obligation that is otherwise material to Acquiree's business, 
financial condition, assets, properties, prospects or result of operations (collectively, the 
"Material Contracts"). Each Material Contract is a valid and binding agreement of Acquiree, 
enforceable against Acquiree in accordance with its terms (subject to applicable bankruptcy,' 
insolvency, fraudulent conveyance, reorganization, moratorium and similar laws affecting 
rreditors, rights and remedies generally, and subject, as to enforceability, to general principles of 
equity, including principles of commercial reasonableness, good faith and fair dealing 
(regardless of whether enforcement is sought in a proceeding at law or in equity)). Acquiree has 
fulfilled all obligations required pursuant to each Material Contract to have been performed by it 
Except as set forth on Schedule 2.12. Acquiree is not in default or breach, nor to its knowledge is 
*ny third party in default or breach, under or with respect to any Material Contract 

2.13 No conflict of Interest. 

(a) There are no agreements, understandings or proposed transactions 
between Acquiree on the one hand, and any of its officers or directors on the other hand. 

or indirectly to any of its officers or directors, or to such officers* or directors' respective 
spouses or children, in any amount whatsoever other than in connection with expenses or 
advances of expenses, if any, incurred in The ordinaiy course of business. None of Acquits 
officers or directors, nor any members of their immediate families, is, directly or inSrectly 
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indebted to Acquires. No member of the immediate family of any officer or director of Acquires 
is directly or indirectly interested in any material contract with Acquires. 

(c) To Acquirers knowledge, none of the officers, directors, and key 
employees of Acquire* are obligated under any contract (including licenses, covenants, or 
commitments of any nature) or other agreement, or subject to any judgment, decree or order of 
any court of administrative agency that would conflict with his or her best efforts to promote the 
interests of Acquiree or that would conflict with the business of Acquire* as presently, or 
proposed to be, conducted. 

2.14 Tax Returns. All tax returns, declarations, statements, reports, schedules, forms 
and information returns C'Returns") required by all U.S. federal, state and local and foreign 
jurisdictions (in each case, including all political subdivisions thereof) relating to all U.S. federal, 
state and local and foreign taxes and other assessments of a similar nature (whether imposed 
directly or through withholding), including any interest, additions to tax or penalties applicable 
thereto ("Taxes' 1 ), if any, required to be filed by Acquiree prior to the Closing Date have been (or 
will be) timely filed, and such Returns are (or will be) true, complete and correct in all material 
respects. Acquiree has never hod any tax deficiency proposed or assessed against it, nor has it 
executed any waiver of any statute of limitations on the assessmemor collection of any tax or 
joveimnental charge. None of Acquirers federal income tax returns and none of Acquirer's 
state income or franchise tax or sales or use tax returns has ever been audited by governmental 
authorities. 

2.15 Employees ,. 

(a) There is no strike, labor dispute or union organization activities pending 
\Aih respect to or, to Acquiree' s knowledge, threatened against Acquiree. Acquiree is not a 
party to any collective bargaining agreements covering any of its employees. None of 
Acquiree's employees belong to any onion or collective bargaining unit. 

(b) Except as set forth on Schedule 2.15(b), Acquiree is not party to or bound 
by any currently effective employment contract, deferred compensation agreement, bonus plan, 
incentive plan, profit sharing plan, retirement agreement or other employee compensation 
agreement, except die Acquiree Stock Option Plan, restricted stock purchase agreements and 
offer letters in the ordinary course of business. Acquiree is not aware that any officer or key 
employee, or that any group of key employees, intends to terminate bis, her or their employment 
the JfoJSot^ ACquiree ^ a present inte *»i°n to terminate the employment of any of 

r a. J -iLl ^TT??' 1 ° V !° ti< " 1S and N ™-Pfe°to*«re Agreement*. Except as sec 
? !5 f^f 2,1 f ' f* ^oye* and officer of Acquiree and each consultant 
'22 ^32?/°*? ^ Ae **j; , « ******* or support staff) has executed 
vcquiree s standard form Assignment of Inventions and Non-Disclosure Agreement. 

... 217 Qualified Small Business Stocft As of the Closing Date; fi) Acauiree will »„ 
. Jtfbb corporation as defined in Section 1202(e)(4) of the Code, QQA^^^t 
,nade any purchases of its own stock during the one-year period preceding the SSSSS! 
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having an aggregate value exceeding 5% of the aggregate value of all its stock as of the 
beginning of such period and (iii) Acquirers aggregate gross assets, as defined by Code 
Section 1202(d)(2), at no time between Acquirers inception and through the Closing Date have 
exceeded or will exceed $50 million, taking into account the assets of any corporations required 
10 be aggregated with Acquire in accordance with Code Section 1 202(d)(3). 

2.1 8 Insurance. Acquiree maintains insurance coverage as to its properties and 
business sufficient for compliance by Acquiree with all requirements of applicable law and all 
agreements and leases to which it is a party, except for such noncompliance as would not have a 
materia] adverse effect on the business or financial condition of Acquiree. To Acquiree's 

I nowiedge, the foregoing insurance coverage is of the type and in amounts customarily carried 
by persons conducting business similar to that conducted by Acquiree. 

2.19 Real Property . Acquiree does not own any real property. 

2.20 Brokers or Finders . Acquiree has not incurred, and will noi incur, directly or 
indirectly, as a result of any action taken by Acquiree , any liability for brokerage or finders' fees 
or agents' commissions or any similar charges in connection with this Agreement 



ARTICLE UI 

REPRESENTATIONS AND WARRANTIES OF ACQUIROR 
Acquiror hereby represents and warrants to Acquiree and the Stockholders that: 

3.1 Capitalization. The authorized capital stock of Acquiror consists of 250,000,000 
Acquiror Shares and 290,000,000 shares of preferred stock, par value 50.001 per share 

f Acquiror Preferred Stock"). As of the date hereof, 100 Acquiror Shares are issued and 
outstanding and owned legally and beneficially by Acquiree and no shares of Acquiror Preferred 
; itock are issued and outstanding. When issued in connection with the Merger, the Acquiror 
Shares to be so issued will have been duly authorized and validly issued and will be fully paid, 
nonassessable and tree of statutory preemptive rights and contractual stockholder preemptive ' 
rights, with no personal liability attaching to the ownership thereof, and, assuming the accuracy 
* .f the representation of Acquiree set forth in Section 2.8 at the time of issuance, will have been 
issued in compliance with applicable securities laws. Acquiror does not have and is not bound 
by any outstanding subscriptions, options, voting trusts, convertible securities, warrants calls 
ownmitments or agreements of any character or kind calling for the purchase, issuance or grant 
of any additional shares of its capital stock or restricting the transfer of its capita! stock. 

3.2 Organisation, Acquiror is a corporation duly organized, validly existing and in 
good standing under the laws of the State of Delaware. Acquiror has the requisite power and 
uuthonty to own the assets owned by it Acquiror has heretofore delivered to Acquiree true and 
.*mplcte ^pies of me certificate onnoorporetion, bylaws and swek record book of Acquiror in 
.ach case, as amended or required to be updated through the date of this Agreement 
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3.3 Authority . Acquirer has fill corporate and other power, authority and legal 
capacity to execute this Agreement and any other agreements to be-cntered into by Acquiror 
pursuant hereto and to consummate the transactions contemplated hereby and thereby. The 
execution and delivery by Acquiror of this Agreement and the Ancillary Documents to which it 
is a party and the consummation of the transactions contemplated hereby and thereby have been 
duly authorized by all necessary corporate action, or> in die case of such Ancillary Documents, 
will be authorized by all necessary corporate action prior to the Effective Time. This Agreement 
has been duly executed and delivered by Acquiror and constitutes, and each Ancillary Document 
to be entered into by Acquiror will be duly executed and delivered at or prior to the Effective 
Time and when so executed and delivered will constitute* its legal, valid and binding obligation 
enforceable against Acquiror in accordance with its terms except as enforcement may be limited 
by bankruptcy, insolvency or other similar laws affecting the enforcement of creditors 1 rights 
generally and except that the availability of equitable remedies, including specific performance, 
is subject to the discretion of the court before which any proceeding therefor may be brought. 
The execution and delivery of this Agreement do not, and the consummation of the transactions 
contemplated hereby and the compliance with the terms hereof will not (i) violate any law, 
judgment, order, decree, statute, ordinance, rule and regulation applicable to Acquiror, 
(ii) conflict with any provision of Acquiror's certificate of incorporation or by-laws, (iii) conflict 
with any material contract to which Acquiror is a party or by which it or any of its assets is 
bound or (iv) require any material consent, approval, order or authorization of; or the 
registration* declaration or filing with, (A) any Government Authority or (B) any individual, 
corporation, partnership, joint venture, trust, business association or other entity or Person. 

ARTICLE IV 

ADDITIONAL AGREEMENTS 

4.1 Stock Options , 

(a) Assumption of Stock Options . At the Effective Time, each outstanding 
Acquiree Option that is then outstanding, whether or not exercisable at the Effective Time and 
regardless of the respective exercise prices thereof, shall cease to represent a right to acquire 
Acquiree Shares and shall be converted, at tiae Effective Time, into an option to acquire Acquiror 
Shares, and the Acquiree Stock Option Plan and the Acquiree Options shall be assumed by 
Acquiror as provided in this Section 4.1. Each Acquiree Option so assumed by Acquiror under 
this Agreement will continue to have, and be subject to, the same terms and conditions set forth 
in the Acquiree Stock Option Plan (and any applicable stock option agreement for such Acquiree 
Option) immediately prior to the Effective Time (including any repurchase rights or vesting 
provisions), except that (i) each Acquiree Option will be exercisable (or will become exercisable 
in accordance with its terms) for that number of whole Acquiror Shares, equal to the number of 
Acquiree Shares that were issuable upon exercise of such Acquiree Option immediately prior to 
the Effective Time and (ii) the per share exercise price for the Acquiror Shares issuable upon 
exercise of such assumed Acquiree Option will be equal to the exercise price per Acquiree Share 
at which such Acquiree Option was exercisable immediately prior to the Closing Date. 

(b) Incentive Stock Options . To the extent any Acquiree Option qualified as an 
incentive stock option pursuant to Section 422 of the Code immediately prior to the Effective 
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Time, such Acquiree Option shall be assumed in a manner so as to maintain its status as an 
incentive stock option. 

4.2 Tax Matters. For federal income cax purposes, ibe parties intend that the Merger 
shall qualify as a reorganization within the meaning of Section 368(a) of the Code, and that this 
Agreement constitute a "plan of reorganization" within section 1 J68-Z(g) of the Income Tax 
Regulations promulgated under the Code. Neither Acquiree nor Acquiror shall directly or 
indirectly at any time knowingly take any action or knowingly fell to take any action that would 
or would be reasonably likely to jeopardize the intended tax treatment of the transactions 
* ontemplaied hereby* 

ARTICLE V 

CONDITIONS PRECEDENT TO OBLIGATIONS TO CONSUMMATE THE MERGER 

5.1 Conditions to the Obligations of Each Party . The respective obligations of 
Acquiree and Acquiror to consummate the Merger are subject to the satisfaction or waiver on or 
prior to the Closing Date of the following conditions: 

(a) Legal Proceedings , No court or Governmental Authority of competent 
jurisdiction shall have enacted, issued, promulgated, enforced or entered any Law or order 
(whether temporary, preliminary or permanent) or taken any other action that prohibits, restricts 
or makes illegal consummation of the Merger. 

(b) Stockholder Approval This Agreement shall have been approved and 
adopted by the affirmative vote of the holders of all of the outstanding Acquiree Shares and 
Acquiror Shares. 

5.2 Conditions to the Obligations of Acquiror. The obligations of Acquiror to 

( nncitmmfltfr the Merger are subject to the satisfaction or waiver on or prior to the Closing Date 
of the following additional conditions: 

(a) RepresetitationB and Warranties . The representations and warranties 
made by Acquiree and the Stockholders in tins Agreement and the Ancillary Documents attached 
as Exhibits to this Agreement shall be true, complete and correct in all respects on the Closing 
Date. 

(b) Performance of Agreements and Covenants * Each and all of the 
agreements and covenants of Acquiree and the Stockholders required to be performed and 
complied with prior to Closing Date pursuant to this Agreement and the Ancillary Documents 
snail have been duly performed and complied with in all material respects. 

(c) Seller Certificates; Representation Letters. Acquiree or the 
Stockholders, as applicable, shall have delivered to Acquiror: 

(i) a certificate, dated as of the Closing Date and signed on Acquirers 
behalf by its Chief Executive Officer or President confirming that the conditions set forth in 
Sections 5.2(a) and 5,2(b) have been satisfied; and 
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(ii) a certificate, dated as of the Closing Date and signed on Acquirers 
behalf by its Secretary certifying: (A)(i) its certificate of incorporation, (ii) bylaws, (iii) 
raoluti ns of its board of directors and shareholders authorizing the execution, delivery and 
performance of this Agreement, which resolutions shall be in form and substance reasonably 
satisfactory to Acquiror, and (B) a good standing certificate dated as of a date reasonably close to 
the Closing Date of Acquiree issued by the Treasurer of the State of New Jersey. 

(Hi) a certificate, dated as of the Closing Date and signed by each 
Stockholder certifying that the conditions set forth in Sections 5.2(a) and 5.2(b) have been 
satisfied, 

(iv) a letter, in form and substance reasonably satisfactory to Acquiror, 
from each Person who is the holder of Acquiree Shares as of the Closing Date, stating that such 
Parson is an Accredited Investor and containing customary representations in respect of such 
Person's investment in Acquiror Shares as a result of the Merger. 

$3 Conditions to the Obligations of Acquiree. The obligations of Acquiree to 
consummate the Merger are subject to the satisfaction or waiver on or prior to the Closing Dare 
of the following additional conditions: 

(a) Representations and Warranties, The representations and warranties 
made by Acquiror in this Agreement and the Ancillary Documents attached as Exhibits to this 
Agreement shall be complete and correct in all respects on the Closing Date, 

(b) Performance of Agreements and Covenants. Each and all of the 
agreements and covenants of Acquiror to be performed and complied with pursuant to this 
Agreement and the Ancillary Documents prior to the Closing Date shall have been duly 
porfonued and complied with in all material respects. 

(c) Acquiror Certificate, Acquiror shall have delivered to Acquiree a 
certificate, dated as of the Closing Date and signed on Acquirers behalf by its Chief Executive 
Officer or President, confirming that the conditions set forth in Sections 53(a) and 53(b) have 
been satisfied. 

ARTICLE VI 

SURVIVAL: INDEMNIFICATION 

6.1 Survival of Acquiror, Acquiree and Stockholder Obligations, 

(a) None of the representations and warranties of Acquiror or Acquiree in this 
Agreement or any document delivered pursuant hereto shall survive the Effective Time, Neither 
this Section 6- 1(a) nor any other provision of this Agreement shall limit any covenant or 
agreement of Acquiror, Acquiree or any Stockholder which by its terms contemplates 
performance after the Effective Time. 

(jo) The representations and warranties of the Stockholders in this Agreement 
cr any document delivered pursuant hereto shall survive the Effective Time for a period of 
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eighteen (18) months and shall terminate and be of no further force or effect as of the dat 
eighteen (18) months after the Closing Date. 

62 Stockhol der Obligation to Indemnify . 

(a) Subsequent to (he Effective Time, each Stockholder, severally and not 
jointly, shall indemnify and hold harmless Acquiror and its directors, officers, employees, 
agents* affiliates and assigns (collectively, the "Acquiror Indemnified Persons") from and against 
all losses, liabilities, damages, deficiencies, costs or expenses, including interest and penalties 
imposed or assessed by any judicial or administrative body and reasonable attorneys' fees, 
whether or not arising out of third-party claims and including all amounts paid in investigation, 
defense or settlement of the foregoing (collectively, "Losses") suffered or incurred by the 
Acquiror Indemnified Person based upon* arising out of or otherwise in respect of (w) any 
inaccuracy in or breach of any representation or warranty of Acquiree in this Agreement or in 
any Ancillary Document, (x) any inaccuracy in or breach of any representation or warranty of 
any of the Stockholders in this Agreement or in any Ancillary Document, (y) any breach of any 
covenant or agreement of Acquiree in this Agreement or in any Ancillary Document or (z) any 
breach of any covenant or agreement of any of the Stockholders in this Agreement or in any 
Ancillary Document 

(b) No indemnification shall be payable pursuant to Section 6.2(a) with 
respect to any inaccuracy or breach of any representation or warranty or breach of any covenant 
or agreement after termination thereof in accordance with Section 6. 1 , except with respect to 
claims made prior to such termination pursuant to Section 6.4 but not then resolved (such 
representation, warranty, covenant or agreement surviving with respect to such claim until 
resolution of such claim). 

63 Limitations on Stockholder Indemnification, 

(a) The limitations of Sections 62(b), 6.3(b) and 6.3(c)* with respect to any 
Stockholder shall not apply in the case of a fraudulent or intentional misrepresentation or breach 
by such Stockholder. 

(b) The indemnification obligations of each Stockholder pursuant to Section 
62(a) shall be several in proportion to the respective percentages set forth on Schedule 6.3(b) 
hereto. 

(c) Notwithstanding anything to the contrary contained in this Agreement, the 
aggregate obligation of each Stockholder to satisfy any and all indemnity claims asserted by the 
Acquiror Indemnified Persons pursuant to Section 62(a) shall be limited exclusively to the 
transfer, conveyance and delivery by such Stockholder to such Acquiror Indemnified Persons of 
the number of Acquiror Shanes listed next to such Stockholder's name on Schedule 6.3(b). For 
purposes of this Article VI, Acquiror Shares shall, until such time as Acquiror has completed an 
initial public offering of Acquiror Shares (an W IP<T), be valued at fair market value as 
determined by the board of directors of Acquiror from rime to time. From and after the date on 
which Acquiror completes an IPO, for purposes of this Article VI, Acquiror Shares shall be 
valued at the closing price per share of such Acquiror Shares on the trading day immediaxety 
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preceding the day on which such shares arc cancelled or transferred in satisfaction of any claim 
for indemnification hereunder. 

(d) Notwithstanding anything to the contrary contained in this Agreement, the 
Acquiror Indemnified Persons shall not be enlided to indemnification hereunder in respect of any 
Loss arising out of any breach of any representation or warranty made by; 

(i) Cohen, Alpert or Hughes in this Agreement, except , to the extent 
thai such Loss is directly attributable to the period prior to January 1, 2002, and such Stockholder 
had knowledge (after due inquiiy reasonable under the circumstances) of the facts or 
circumstances resulting in the breach of a representation or warranty contained in this Agreemeni 
that resulted in such Loss; provid ed, however, that in the event such Stockholder had, on the date 
of this Agreement or on the Closing Date, knowledge (after due inquiry reasonable under the 
circumstances) of any information that made any such representation or warranty materially 
inaccurate as of the date made, then the limitation contained in this Section ti-3(d)(i) shall not 
apply to such Stockholder; 

(it) Williams in this Agreement, except to the extent that such Loss is 
directly attributable to the period from and after January 1, 2002, and Williams had knowledge 
(after due inquiry reasonable under the circumstances) of the facts or circumstances resulting in 
the breach of a representation or warranty contained in this Agreement that resulted in such Loss; 
provided, however , that in the event any Williams had, on the date of this Agreement or on the 
Closing Date, knowledge (after due inquiry reasonable under the circumstances) of any 
information that made any such representation or warranty materially inaccurate as of the date 
made, then the limitation contained in this Section 6.3(d)(ii) shall not apply to Williams. 

6A Procedures Relating to Indemnification . 

(a) An Acquiror Indemnified Person shall give prompt written notice to the 
Stockholders of any Loss in respect of which such Acquiror Indemnified Person is seeking 
indemnifi cation under Section 6.2(a), specifying in reasonable detail the nature of such Loss, the 
section or sections of this Agreement to which the Loss rclaies, and the amount of such Loss (or 
if not then determinable, its best estimates of the amount of such Loss), except that any delay or 
failure so to notify the Stockholders shall only relieve the Stockholders of their obligations 
hereunder to the extent if at all, that they are prejudiced by reason of such delay or failure, 

(b) If a Loss is suffered or incurred for or on account or arises from or in 
connection with any demand, claim, suit, action, cause of action, investigation or inquiry not a 
party to this Agreement (a 'Third Party Claim"), the Stockholders may, at their option, 
individually or together, assume the defense thereof, including the engagement of counsel 
reasonably satisfactory to the Acquiror Indemnified Person and the payment of all expenses. 
The Acquiror Indemnified Person shall have the right to employ separate counsel in such Third 
Party Claim and participate in such defense thereof but the fees and expenses of such counsel 
shall be at the expense of the Acquiror Indemnified Person,; provided , however, that an Acquiror 
Indemnified Person (together with all other Acquiror Indemnified Persons thai can be 
represented without conflict by one (1) counsel) shall have the right to retain one (1) separate 
counsel, with the fees and expenses to be paid by the Stockholders* if representation of such 
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Acquiror indemnified Person by the counsel retained by the Stockholder? would be inappropriate 
due to actual or potential differing interests between such Acquiror Indemnified Person and any 
other party represented by such counsel in connection with such Third Party Claim, The 
Stockholders shall not, without the Acquiror Indemnified Person's prior written consent, settle or 
compromise any Third Party Claim or consent to the entiy of any judgment with respect to any 
Third Party Claim which would have an adverse effect on the Acquiror Indemnified Person, 
except that the Stockholders may, without the Acquiror Indemnified Person's prior written 
consent, compromise or settle any such Third Party Claim or consent to entry of any judgment 
vith respect to any Third Party Claim which requires solely money damages paid by the 
Stockholders, and which includes as an unconditional term thereof the release by the claimant or 
plaintiff of the Acquiror Indemnified Person from all liability in respect of such Third Party 
Claim. If the Stockholder fails to assume the defense of any Third Party Claim promptly after 
notice thereof, the Acquiror Indemnified Person shall have the right at the expense of the 
Stockholders, to undertake the defense, compromise or settlement of such Third Party Claim for 
the account of the Stockholders. If a Stockholder refuses to pay. in whole or in part, any Loss 
suffered or incurred for or on account of or arising from or in connection with any Third Party 
Claim, the matter shall be resolved in accordance with Sections 7.8 and 7,10 hereof. 



ARTICLE VII 
MISCELLANEOUS 

7.1 Definitions. Except as otherwise provided herein, the capitalized terms set forth 
below shall have the following meanings: 

"Ancillary Documents" shall mean this Agreement, and the documents listed in 
Sections 52(c) and 5.3(c). 

" Governmental Authority* shall mean, collectively, all federal* provincial, state, 
county, local or other governmental or regulatory courts, tribunals, agencies, 
authorities, instrumentalities, commissions, boards or bodies having jurisdiction 
over the parties. 

" Law * 1 shall mean any code* law (including common law), ordinance, regulation, 
reporting or licensing requirement; rule, or statute applicable to a Person or its 
business Including those promulgated, interpreted or enforced by any 
Governmental Authority. 

" Lien " shall mean any lien, mortgage, pledge, security interest, lease, levy, charge 
or other encumbrance, other than Liens for current property Taxes not yet due and 
payable* 

"Person " shall mean a natural person or any legal, commercial or governmental 
entity, such as, but not limited to, a corporation, general partnership Joint venture, 
limited partnership, limited liability company, trust or business association. 
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"Taxes " shall mean all federal, state, local, foreign, and other income, gross 
receipts, excise, business and occupation, franchise, real and persona] property* 
sales and use, withholding, social security, unemployment, disability, and other 
taxes or governmental fees or charges, together with all interest, penalties and 
additions imposed with respect to such amounts and any obligations under any 
agreements or arrangements with any other person with respect co such amounts 
and including any liability for taxes of a predecessor entity. 

Any singular term in this Agreement shall be deemed to include the plural, and any plural term 
the singular. Whenever the words "include," "includes" or "including" are used in this 
Agreement, they shall be deemed followed by the words "without limitation 11 . 



72 Entire Agreement This Agreement and the Ancillary Documents constitute the 
entire agreement among the parties hereto with respect to the transactions contemplated 
hereunder and supersede all prior arrangements or understandings with respect thereto, written or 
oral Nothing in this Agreement expressed or implied, is intended to confer upon any Person, 
other than the parties hereto or their respective successors, any rights, remedies, obligations or 
liabilities under or by reason of this Agreement* 

73 Amendments. T his Agreement may be amended or modified by a subsequent 
writing signed by each of the parties hereto. 

7.4 Waivers . The failure of any party hereto at any time or times to require 
performance of any provision hereof shall in no manner affect the right of such parly at a later 
time to enforce the same or any other provision of this Agreement. No waiver of any condition 
or of the breach of any term contained in this Agreement in one or more instances shall be 
deemed to be or construed as a further or continuing waiver of such condition or breach or a 
waiver of any other condition or of the breach of any other term of this Agreement. All waivers 
stall be in writing* 

7.5 Assignment Neither this Agreement nor any of the rights, interests or 
obligations hereunder shall be assigned by any party hereto (whether by operation of Law or 
otherwise) without the prior written consent of the other party. Subject to the preceding 
sentence, this Agreement will be binding upon, inure to the benefit of and be enforceable by the 
parties hereto and their respective successors and permitted assigns. 

7.6 Notices , All notices or other communications which are required or permitted 
hereunder shall be in writing and sufficient if delivered by hand, by telecopy transmission (if 
confirmed, with hard copy by mail), by registered or certified mail, postage pre-paid, or by 
courier or overnight carrier, to the persons at the addresses set foixh below (or at such other 
address as may be provided hereunder), and shall be deemed to have been delivered as of the 
date so delivered, if personally delivered or telecopied, one day after delivery to a courier or 
overnight carrier for next-day-deiivery, or three days after deposit in the U.S. mail, postage pre* 
paid; 
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Acquirer; 

Tacitus Systems, lac. 

2 Worlds Fair Drive 

Somerset, NJ 08873 

Telecopy Number (732)805-9950 

Telephone Number (732) 805-0095 

Attention: President 

Acquiror. 

Tacit Networks* Inc. 

2 Worlds Fair Drive 

Somerset, NJ 08873 

Telecopy Number (732)805-9950 

Telephone Number (732) 805-0095 

Attention: President 

Stockholders: To each of them at their respective addresses set forth next to their 

respective names on Schedule 6.3(b). 



7.7 Governing Law . This Agreement shall be governed by and construed in 
ittcotdance with the Laws of the State of Delaware, without regard to any applicable principles 
of conflicts of laws other than as relates to choice of law. 

7.8 Consent to Jurisdiction , The parties to this Agreement hereby irrevocably agree 
that any suit, action, proceeding or claim against it arising out of or in any way relating ro this 
/agreement or under or in connection with any amendment, instrument, document or agreement 
delivered or which may in the future be delivered in connection herewith or arising from any 
relationship existing in connection with this Agreement, or any judgment entered by any court in 
respect thereof may be brought or enforced in the state courts located in Essex County, New 
Jersey or Federal courts located in New Jersey and each indemnifying parly hereby irrevocably 
waives, to the fullest extent permitted by law, any objection which be may now or hereafter have 
to die venue of any proceeding brought in New Jersey, and further irrevocably waives any claims 
that any such proceeding has been brought in an inconvenient forum. 

13 Waiver of Jury Trial The parties hereto hereby expressly waive any right to a 
trial by jury in any action or proceeding to enforce or defend any right, power, or remedy under 
or in connection with this Agreement or under or in connection with any amendment; instrument, 
document or agreement delivered or which may in the future be delivered in connection herewith 
or arising from any relationship existing in connection with this Agreement, and agree that any 
such action shall be tried before a court and not before a jury. The teems and provisions of this 
Section 7.9 constitute a material inducement for the parties entering into this Agreement 

7- 1 0 Mediation . Any party to this Agreement or any Acquiror Indemnified Person 
that is not a party xo this Agreement may elect to settle any dispute by mediation administered by 
the American Arbitration Association under its Commercial Mediation Rules. If a party elects to 
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use the procedure set forth in this section, the other party shall participate. The mediation shall 
occur within thirty (30) days after a party elects mediation, and the location shall be in Essex 
County, New Jersey, Any pending mediation shall not preclude any party's commencement of 
litigation hereunder. 

7, 1 1 Counterparts , This Agreement may be executed in two or more counterparts, 
t*ch of which shall be deemed to be an original, but all of which together shall constitute one 
pud the same instrument 

7.12 Captions; .Articles and Sections . The captions contained in this Agreement are 
tor reference purposes only and ate not pan of this Agreement Unless otherwise indicated, all 
references to particular Articles or Sections shall mean and refer to the referenced Articles and 
Sections of this Agreement 

7.13 Severability. Any term or provision of this Agreement which is invalid or 
unenforceable in any jurisdiction shall, as to that jurisdiction, be ineffective to the extent of such 
invalidity or unenforceability without rendering invalid or unenforceable the remaining terms 
and provisions of this Agreement or affecting the validity or enforceability of any of the terms or 
provisions of this Agreement in any other jurisdiction, If any provision of this Agreement is so 
broad as to be unenforceable, the provision shall be interpreted to be only so broad as is 
enforceable. 

{signature page to fellow] 
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m WITNESS WHEREOF, each of the parties hereto ha* caused this Agre meat to be 
executed on its behalf by its duly authorized officer as of the day and year first above written, 



TACITJ2ETWOI 



By 

Nam5: Timothy Williams 
.Title: President 



TACJIJJS SYSTEM^. INC. 




I: Timothy William* 
Title: President 




RICHARD TRE 
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Schedule 6.3(b) 



Timothy Willurns 12,060,000 shares 49 10% 

17 BUckpoint Horseshoe 
Rumson. NJ 07760 



IricS- Cohen 8,000.000 shares 32.57% 

6 Forrest Court 

Mt Laurel, NJ 08054 



Eric D. Alpert 2,000,000 shares 8.1 5% 

2 Bearhead RdL 
Medford, NJ 08055 



Richard Trevor Hughes 2,500,000 shares 10.17% 

77 East Second Street 
Moorestown, NJ 080S7 
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